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No. 16,282

IN THE

United States Court of Appeals

For the Ninth Circuit

Rexall Drug Company, a corporation,

and Arnold L. Lewis^ doing busi-

ness as Studio Cosmetics Company,

Appellants, [>

vs.

Sandra Mae Nihill^ etc..

Appellee.

REPLY BRIEF OF APPELLEE

SANDRA MAE NIHILL.

Because the judgment herein is against two sepa-

rate defendants under two separate and distinct the-

ories and principles of liability, continuity of the brief

of the appellee presents some difficulties. Therefore,

even with the risk of repetition, appellee is treating

the briefs of the two defendants separately, including

the statement of the case.

THE DEFENDANT AND APPELLANT, ARNOLD L. LEWIS,
DOING BUSINESS AS STUDIO COSMETICS COMPANY.

STATEMENT OF THE CASE.

Because appellee feels that the statement of the case

of the appellants is in many places inaccurate, we are

submitting our own statement of the case in very brief



form and are including record citations only where

in conflict with the statement of the case by the appel-

lants.

This is an appeal from a judgment for $48,000.00

in favor of appellee upon the verdict of a jury, in an

action for damages for personal injuries, brought by

Sandra Mae Nihill, a minor, against appellant, Arnold

L. Lewis, the manufacturer of a home permanent

wave preparation, and appellant, Rexall Drug Com-

pany, a corporation, the vendor of the product.

The appellee's mother purchased a home permanent

wave kit from a Rexall Drug Store in Kensal, North

Dakota. The home permanent was thereafter admin-

istered to the plaintiff who started to lose hair approx-

imately a week to ten days later. Ultimately, and after

a period of approximately four to five months, she lost

most of her hair. Such loss is permanent.

At the time of the application the plaintiff, Sandra

Nihill, was a normal healthy girl with no indicated al-

lergy of any kind (R. 309-310, 332, 347-348, 630) ; she

had no thyroid condition such as could effect or con-

tribute to the loss of hair (R. 373-380, 392-393).

The chemical contained in the home wave solution

here used contained Ammonium Thioglycolate, and

said chemical is toxic through the skin as well as

orally (R. 336-337, 357).

The home wave was given by a neighbor, Mrs. Jor-

genson, who testified that she followed the directions

exactly (R. 301) ; the mother of the plaintiff also tes-

tified that she was present and the directions were fol-

lowed minutely (R. 403-410, 417-419, 428). Mrs. Jor-



genson testified that it was the neutralizer that she

poured over and drained off the head of plaintiff

(R. 289-293, 295, 304-305).

The record shows medical testimony on the chem-

ical in the hair wave solution causing the loss of hair

in plaintiff (R. 314-316, 354-357). There is med-

ical opinion that this hair condition is permanent and

three doctors so testified (R. 314, 334-335, 360).

The record shows by the testimony of Mrs. John W.
Nihill that when Sandra's hair began falling out, ''she

was hurt", and that many times she found her crying,

and would ask her what was wrong. She wouldn't tell.

She began to get embarrassed. She didn't want to go

out with the Nihills. She didn 't even want to wear her

dresses and 'when a new dress was suggested would

say, ''Oh, I can't wear that, I can't look dressed up".

She refused to go to the Junior Prom and cried that

night; that Sandra Mae would never admit why she

was crying; that she would never admit that she had

been injured; that her marks in school have gone

down; that it has affected her whole personality; that

she has no self-confidence any more; that she has no

boyfriends, and that she used to have admirers (R.

412-414).

Mrs. Nihill was a subscriber to the "Farm Jour-

nal", a monthly periodical. The defendant, Rexall

Drug Company, had advertised extensively for three

years in many periodicals, including the "Farm Jour-

nal"; these advertisements carried warranties to the

public in general; Mrs. Mhill read them and relied

upon them; the home wave kit contained a written



guarantee which was read by Mrs. Nihill before pur-

chase and relied upon.

ARGUMENT.

I.

THE EVIDENCE WAS SUFFICIENT TO ESTABLISH ACTION-
ABLE NEGLIGENCE AGAINST THE APPELLANT MANU-
FACTURER.

It has been universally recognized by the courts that

in cases of product liability, direct proof of negligence

of the manufacturer is extremely difficult on the part

of an injured plaintiff. Nevertheless, in this case,

there was direct proof of negligence going far beyond

the proof shown in most of the reported cases. The

record shows

:

1. The undisputed evidence of both plaintiff and

defendants shows that the particular batch of cold

wave used by the plaintiff came from Batch #181,

and was purchased from a small coimtry drug store

in a town of 200 to 300 persons in February of 1955;

that after the application and injury, another kit was

purchased from the same drug store in June of 1955

by the plaintiff, and the proof shows that this was

from Batch #181; that two other local residents pur-

chased the same home wave kits from the same drug

store the first part of March 1955, in between the two

purchases of plaintiff, Mrs. Carl Carlson and Mrs.

Donald Carlson (R. 533, 526-527). The testimony

clearly shows that this was a Cara Nome Pin Curl

Wave (R. 531-534) ; that these two persons had also a

disastrous loss of hair, the only difference being that
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the hair loss did not remain permanent, but grew back

in.

2. That the bobby pins used in the process of the

pin curl wave by the plaintiff and the other two par-

ties were badly rusted and corroded in the morning

after the wave.

3. That the solutions used by the plaintiff and the

other parties smelled very strongly, smarted the eyes

and stung the skin.

4. That the defendant, Arnold L. Lewis, by inter-

rogatories, maintained that there was 5% Ammonium
Thioglycolate used in the solution when, as a matter

of fact, subsequent tests showed that there had been a

7% solution used, or, in other words, a 40% increase

in the solution over that percentage testified to by the

defendant as the intended or presumed percentage (R.

174-176).

5. The defendant himself, Arnold L. Lewis, in at-

tempting to explain this difference, testified that at the

time he answered ''five percent" he thought the ques-

tion was referring to the "little girls' home wave".

The record shows that he knew the plaintiff was four-

teen years of age at the time of the application (R.

677-682). He further testified that the ''little girls'

permanent wave kit" was for girls from 5 to 17 (R.

677). The advertisements in evidence positively state

tbat the "little girls' kit" is for girls from 2 to 12

(Plaintiff's Exhibit 20, inserted opposite).

6. Dr. Melton testified that Ammonium Thioglyco-
late was toxic, and this was also admitted to by their

own chemist. The medical testimony for the plaintiff



clearly shows that Sandra Mae Nihill had no skin al-

lergy of any kind, and that her skin was not peculiarly

sensitive to this or any other cosmetic.

The brief for the defendant, Arnold L. Lewis, ar-

gues throughout the weight of the testimony, which

argument was proper when presented to the jury. But

the brief totally overlooks the fact that it is a settled

principle of law, that on appeal the facts must be

viewed in the light most favorable to the prevailing

party.

Therefore, we respectfully submit that there was

adequate, direct proof of negligence to go to the jury.

II.

RES IPSA LOQUITUR.

The second contention of the defendant, Arnold L.

Lewis, is that the doctrine of res ipsa loquitur was in-

applicable, and if applicable, was improper in the

form given by the court in the case at bar.

This contention is untenable and must be answered

in several different ways. First, practically all juris-

dictions concede the outstanding difficulty of the ascer-

tainment and direct proof of some negligent act on the

part of a manufacturer, and have answered this dif-

ficulty by allowing an inference of negligence by

means of the maxim res ipsa loquitur. Where the de-

fect is of the sort that does not ordinarily occur with-

out the negligence of someone, where the product was

within the defendant's exclusive control at the time

during which the defect must have occurred, and

where the possibility of contributing conduct which



would make the plaintiff responsible has been elimi-

nated, this rule holds that there is sufficient evidence

to justify a jury's inferring a specific act of negli-

gence on the part of the defendant. Prosser, Torts

199-217 (Second Edition, 1955). In some jurisdictions

this inference may be permissive, as in California,

while in other jurisdictions this inference is presump-

tive. In Burr v. Sherwin Williams Co., a 1954 Cali-

fornia case, 268 P. 2d 1041, the California Supreme

Court, by way of dictum, proposed that in all res ipsa

loquitur cases the defendant must rebut the inference

of negligence or be faced with a directed verdict for

the plaintiff. For an excellent discussion of this as-

pect of the case see Note, 43 Calif. L. Rev. 146 (1955).

In Pennsylvania the doctrine is known as ''exclusive

control". Loch v. Confair, 93 A. 2d 451. Maine, Mich-

igan and South Carolina achieve the same result with

''circumstantial evidence", Lajoie v. Bilodeau, 93 A.

2d 719 ; Pattinson v. Coca Cola Bottling Co., 52 N.W.

2d 688 ; Merchant v. Columbia Coca Cola Bot. Co., 51

S.E. 2d 749. Rhode Island allows an "inference of

negligence" where res ipsa loquitur is not applicable,

Minutilla v. Providence Ice Cream Co., 144 Atl. 884.

Secondly, there can be no doubt that the law of the

State of 'North Dakota is controlling in the case at

bar. The brief of the defendant seems to presume, at

all times and on all questions, that where the North

Dakota Court has not spoken that the law of California

applies. This whole theory is erroneous. The function

of a Federal Court sitting in a diversity case is to

apply the law of the controlling state as the highest

court of that state would have interpreted it had the
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question been presented to it. Luther v. Maple, 250

F. 2d 916.

Fortunately, it is not necessary, in this case, to re-

sort to speculation upon the probable legal conclusions

of the North Dakota Supreme Court as that court has

spoken very clearly on almost identical situations as

the case at bar. The first expression of the North

Dakota Supreme Court on the inference of negligence

is almost identical with the case at bar. In Burt v.

Lake Region Flying Service, a North Dakota case de-

cided in 1952 (54 N.W. 2d 339), the facts were these:

Plaintiff, a farmer, entered into a contract with the

defendant for the chemical spraying of certain farm

crops. Plaintiff claimed that under that contract cer-

tain fields were carelessly and negligently sprayed by

the defendant causing the production of oats in such

fields to be retarded and injured. Upon the trial of

the case the jury rendered a verdict in favor of the

plaintiff. Prior to the submission of the case to the

jury, the defendant made a motion for a directed ver-

dict on account of the insufficiency of any evidence of

negligence on its part. Said motion was denied. After

verdict for the plaintiff, motion for judgment notwith-

standing the verdict of the jury was made upon the

same grounds of insufficiency of the evidence as to

negligence. This motion was denied. Defendant ap-

pealed to the Supreme Court of North Dakota. The

record is completely devoid of any proof of negli-

gence. But, after spraying of the chemicals on certain

fields, the plaintiff noticed that the oats were of a

''dirty brown color '\ He then noticed other differ-

ences in the growth of the stools and a lack of kernels



in the heads. The proof further disclosed that the oats

sprayed were inferior to oats not sprayed.

The North Dakota Supreme Court held:

''Clearly there is sufficient evidence from which

a jury of reasonable men . . . could draw the in-

ference that the damage to the oats was caused by

the spray. While there is no direct evidence of

any negligence hy the defendant, the circum-

stances were such that the jury could draw the

inference that there must have heen negligence

hy the defendant in the mixing or the application

of the spray. There is no other reasonably proper

explanation/^ (Italics that of the briefer by way
of emphasis.)

"It is true that a verdict of negligence cannot be

made to rest on mere speculation or conjecture.

The evidence must present more than a mere pos-

sibility that the injury occurred in a particular

way. However, it is likewise true that negligence,

like any other fact, may he proved hy circumstan-

tial evidence, and that such evidence is sufficient

to sustain a finding or verdict if it shows that in

all reasonable probability the plaintiff^s injuries

were the proximate result of the defendant's neg-

ligence/*

"Negligence may be inferred from circumstances

properly adduced in evidence, provided those cir-

cumstances raise a fair presumption of negli-

gence; and circumstantial evidence alone may
authorize the finding of negligence. Circumstan-

tial proof relied upon need not be of the degree

to expel all other probabilities, and will be suffi-

cient to submit the issue to jury and to sustain

its verdict based thereon, if the proof coincides

with logic and reason and with that which a rea^
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sonable mind would conclude from the testimony

adduced."

In the above quoted case, the law of which is con-

trolling in the case at bar, the Supreme Court of

North Dakota conceded that there was no evidence of

any negligence, and still allowed the inference of negli-

gence from the circumstances or damage after applica-

tion. In the case at bar there is much direct evidence

of negligence, as set forth above. Hence, the case at

bar is much stronger than Burt v. Lake Region Flying

Service. Aside from this, the cases are almost identi-

cal. The whole theory of the complaint in negligence

was based upon and drawn in compliance with Burt v.

Lake Region Flying Service. In that case a chemical

was purchased to spray crops. In this case a chemical

was purchased to apply upon the head for a permanent

wave. In that case the chemical was applied to the

crops according to all of the rules and directions; in

this case, the chemical was applied to the head in con-

formance with all the rules and directions. In that

case there was a subsequent damaging to the crops ; in

this case there was a subsequent damage to the hair.

In that case there was a conflict in testimony as to

the cause of the crop damage or the extent; in this

case there is a conflict in the testimony as to the cause

of the hair loss and its extent. But, in both cases, un-

der the ruling of the North Dakota Supreme Court,

the inference of circumstances is clearly a question for

the jury.

Just this year the North Dakota Supreme Court

again passed upon the question of res ipsa loquitur as
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applicable to the case at bar, in Kuntz v. McQuade,

95 N.W. 2d 430. The facts in that case were briefly

these : The action was against a manufacturer-bottler

for injuries sustained by a tavern keeper's infant son

when a beer bottle exploded in a cooler. The jury re-

turned a verdict in favor of the defendant. The plain-

tiff moved for a new trial, which was denied, and upon

which denial the appeal was taken. The evidence did

not disclose the cause of the explosion. There was no

evidence of direct negligence. The case was tried upon

the stipulated theory of all parties that the doctrine of

res ipsa loquitur was applicable, but that the doctrine

itself gave rise to permissible inference of negligence

rather than to a presumption of negligence. For this

reason the North Dakota court did not directly pass

upon either the applicability of the doctrine nor the

form of the instruction. However, their reasoning on

the applicability of the doctrine itself is clear, leaving

only one question still undecided ; that question being,

is the North Dakota court going to follow the line of

decisions that hold that the doctrine of res ipsa loqui-

tur creates merely an inference of negligence, or that

line of cases which holds that the doctrine of res ipsa

loquitur creates a presumption of negligence. In the

case at bar, the instruction itself is for a mere infer-

ence of negligence with the clear admonition that such

inference is rebuttable by proof of non-negligence on

the part of the defendant. In Kuntz v. McQuade,

supra, the North Dakota Supreme Court said:

"The plaintiffs had the burden of proof and while

the doctrine of res ipsa loquitur gave them an as-

sist it was not conclusive on the jury. No abuse
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of discretion is shown or found on the part of the

trial court in denying the motion for a new trial.

The jury refused to draw the inference permitted

them by the instruction given as requested hy the

plaintiffs. That is the end of the matter." (Ital-

ics that of briefer)

Once again the North Dakota court has clearly

looked with approval upon the submission to a jury in

products liability cases of the theory of res ipsa loqui-

tur. There can be no doubt that the North Dakota

Supreme Court would hold res ipsa loquitur applicable

in the case at bar, and let the jury decide the facts.

Thirdly, the brief for the defendant cites Farmers

Home Mutual Ins. Co. v. Grand Forks Imp. Co., 55

N. W. 2d 315. That case, however, has nothing to do

with the case at bar. The plaintiffs were trying to es-

tablish the doctrine of res ipsa loquitur, not for the

purpose of proving a prima facie case of negligence,

but for the purpose of proving proximate cause. In

the case at bar the testimony must be viewed in a light

most favorable to the prevailing party, and there is

clearly expert testimony throughout the record that

the loss of hair was occasioned by the application of

the home wave solution; that the plaintiff was a nor-

mal, healthy girl; that she had no allergies nor pecu-

liar sensitivities ; that there was no. other reason for

her hair to fall out starting within six or seven days

after the application of the home wave, and even

though there is testimony on the part of the defend-

ants that the solution was not the cause of the loss of

hair, this testimony is totally immaterial in view of
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the jury's finding a belief and a conviction in the truth

of the testimony of plaintiff's witnesses.

Then, add to this the testimony of the defendant's

doctor himself, Dr. Henry E. Michelson, of Minneap-

olis, Minnesota, that the damage to the hair of the

plaintiff was caused by ''chemical interference" (R.

637). •

Lastly, the defendant objects to the form of the in-

struction. Suffice it to say on this question that the in-

struction was taken almost in its entirety from Bish v.

Employer Liability Insurance Company, a very re-

cent federal case reported in 236 F. 2d 62.

III.

INHERENTLY DANGEROUS PRODUCT.

The brief of the defendant, Arnold L. Lewis, quar-

rels with the instruction of the court on the duty owed

to the public by the manufacturer of a product that is

''either inherently dangerous or reasonably certain to

be dangerous if negligently made". It must be noted

that the court in that instruction did not place any

greater degree of care upon the manufacturer, but

clearly stated in the instruction that the duty of the

manufacturer "is to exercise ordinary care to the end

that the product may be safely used for the purpose

for which it was intended. . . . Failure to fulfill that

duty is negligence".

We respectfully point out that counsel for the de-

fendant has not submitted a single case to this court

to support his contention that the instruction is'evqn
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erroneous, much less prejudicial error. We feel his

contention falls for two reasons :

One, the record clearly shows testimony that am-

monium thioglycolate is toxic by the testimony of Dr.

Melton for the plaintiff, and conceded to be a fact by

both Dr. Starr and Dr. Jeffreys for the defendant.

Webster's definition of toxic is "poisonous". Any-

thing which is poisonous is inherently dangerous or

reasonably certain to be dangerous if negligently

made.

Two, if the chemical was not toxic and was not to be

classified as inherently dangerous, the instruction

could be prejudicial error only if the burden of a

greater degree of care had been placed upon the man-

ufacturer. This not having been done, then even if we

were to say that the instruction were erroneous, it by

no means could be prejudicial and reversible error.

IV.

THE DEPOSITIONS OF MRS. DONALD CARLSON
AND MRS. CARL CARLSON.

The defense objects to the introduction in testimony

of the depositions of Mrs. Donald Carlson and Mrs.

Carl Carlson. The only objection made is as to foun-

dation and, hence, no necessity to , argue any other

phase of the testimony. Wherein is there any failure

in foundation? The defendant was represented by at-

torney at the time of the taking of the deposition. The

record clearly shows that Kensal is a small country

town of 200 to 300 people. The record shows that the
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purchase of the product by plaintiff was made at the

Rexall Drug Store in Kensal, North Dakota, in Feb-

ruary of 1955, and that it was Batch #181. The rec-

ord further shows that the plaintiff purchased another

bottle of the solution from the same Rexall Drug Store

in Kensal in June of 1955, and that this was also from

Batch .#181. Then, it is the testimony of both Mrs.

Carl Carlson and Mrs. Donald Carlson that they made

their purchases from the same Rexall Drug Store in

Kensal, North Dakota, in March of 1955, in between

the February and June purchases of the plaintiff. The

inference is clear that the purchases of Mrs. Carl Carl-

son and of Mrs. Donald Carlson were also Batch

#181, the identical batch which caused the damage to

the hair of plaintiff. Even if this were not true and

were not from the same batch number, the testimony

would be admissible by mere virtue of the fact that it

was the same product. Carter v. Yardley d Co., Ltd.,

64 N.E. 2d 693.

What other foundation is missing? Mrs. Donald

Carlson testifies that she had used home wave solu-

tions many times, and that in this particular case she

followed the directions meticulously and carefully (R.

528). She testifies that as a result of the application

of this home wave solution, the hair broke off while

combing it, and that this started to happen no less

than a week or no more than two weeks after the ap-

plication (R. 529). She testified that the solution

rusted the bobby pins. She was obviously using the

same pin curl wave as she testified to the fact that the

hair was put up in pins, that it rusted the bobby pins.
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and that you took the bobby pins out the next morn-

ing; that the ''Cara Nome" was the only bobby pin

permanent that she ever had (R. 530). Counsel for

the defendant himself asked about the pin curls (R.

531).

Mrs. Carl Carlson testified that after the purchase

at Kensal from the Rexall Drug Company in March of

1955, she thoroughly read the rules and directions

and meticulously followed the directions (R. 533) ; she

testified that the solution was put on in pin curls (R.

534) ; that when she took the bobby pins out the next

morning they were all rusty; that her hair was just

like straw, and that upon combing her hair ''her

shoulders were just loaded with broken off short hair

(R. 535) ; that she had never used any bleaching sub-

stance on her hair or peroxide or anything of that

type, and that her daughter, Mrs. Donald Carlson, had

never done so (R. 536). f

It is obvious that there was ample foundation for

the introduction of the testimony of the two Carlsons, \

and that their testimony was material.

It might also be well pointed out at this point that

if the depositions of Mrs. Carl Carlson and Mrs. Don-

ald Carlson were not admissible for any other pur-

pose, they would still be admissible for the purposes

of impeachment.

The proof introduced by the defendant stated that

there had been only about eight complaints per year

on their Cara Nome Home Wave solutions. Here we

are able to show three bad complaints in one little,

small, rural community in North Dakota.
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V.

DAMAGES.

The briefer does not feel that the claim of excessive-

ness of the damages merits more than a passing com-

ment. When a little fourteen year old girl ends up

permanently bald headed, the damage to her appear-

ance, her personality, her feelings and her emotions

are so immense as to be almost beyond personal appre-

ciation or comprehension of anyone unassociated with

the injury. Her entire happiness is damaged; her fu-

ture relations with the opposite sex, and even her mar-

riage possibilities and probabilities are damaged; her

future income is damaged. This damage and its com-

putation is strictly for the jury, and it is difficult for

the briefer to visualize any verdict they might have

assessed as being excessive.

CONCLUSION.

It is respectfully submitted that the record is com-

pletely void of any error requiring a new trial herein.

There was positive, actual and direct evidence of neg-

ligence on the part of the defendant, Arnold L. Lewis

;

the case above and beyond that was properly submit-

ted on res ipsa loquitur, and the jury arrived at a just

and moderate verdict.
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THE DEFENDANT AND APPELLANT,
REXALL DRUG COMPANY.

Many of the contentions of the defendant, Rexall

Drug Company, have already been answered in the

foregoing brief in reply to the brief of the defendant,

Arnold L. Lewis. Where this is true, plaintifl^ will not

repeat. This leaves only three points to be argued:

One, was there an express warranty; two, did the

plaintiff or her mother rely on said warranty; three,

is there necessity for privity in breach of an express

warranty between manufacturer or distributor and the

consumer in cosmetics containing chemicals applied to

the human body?

I.

WAS THERE AN EXPRESS WARRANTY?

The witness, Thomas Henry Stark, was the assistant

manager of the Insurance and Taxation Departments

of the Rexall Drug Company and his job, among other

things, was the supervisor of claims against Rexall.

He was asked to produce and did produce advertising

mats of ads run by the Rexall Company in the years

1953 and 1954 (R. 190). These ads were run in

''Life", "Saturday Evening Post", and the "Farm
Journal" (R. 152). These advertising mats were

eighteen in number and were identified as Exhibits 8

through 25 inclusive. The briefer for illustrative pur-

poses has included a photostat of Exhibit 13, inserted

opposite, as being representative of all of the Exhibits,
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8 through 25 inclusive. It will be noted that there are

two express warranties on this exhibit. The first says,

"Rexall Drug Products are Guaranteed to Give Sat-

isfaction or Your Money Back". The second says,

''You can Depend on Any Drug Product that Bears

This Name REXALL".

The plaintiff's mother, Mrs. John Nihill, testified

that she keeps and subscribes to the ''Farm Journal",

one of the periodicals conceded by the defendant to

carry their ads. She testifies that she has seen the ads

of Rexall, including Cara Nome Pin Curl Waves, in

these periodicals, and that she read those ads prior to

February 5, 1955, and that she had seen them adver-

tised for about two years, and that this was the reason

she purchased Rexall Cara Nome (R. 400-401).

It was testified to by Mrs. Nihill that Exhibit 28

was a part of the Cara Nome Rexall Kit purchased by

her at the Rexall Drug Company (R. 402). A photo-

stat of this exhibit is inserted opposite. It states:

"Double your money back if you don't agree

CARA NOME NATURAL CURL
is the best HOME PERMANENT

GUARANTEE"

Mrs. John Nihill further testifies that Exhibit 7 was

seen by her on the counter where there was "a pile

of them with his display of Cara Nome Home Pin

Curl" (R. 401-402). This is verbatim the exact same
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guarantee included in the wave kit itself. A photostat

of Exhibit 7 has been inserted opposite. Then, we

have the phenomenal situation of both the defend-

ant manufacturer and the defendant distributor dis-

claiming any knowledge of or connection with these

two express warranties, one contained in the kit it-

self, and the other a part of the display material of

the retailer. This denial, in the face of the printed

Rexall guarantee, including the return address of the

Rexall Drug Company in Los Angeles, is ridiculous.

Long ago in 1894 the Supreme Court of the State of

North Dakota in Hazelton Boiler Company v. Fargo

Gas and Electric Company, 61 N.W. 151, where the

sale of an upright steam boiler was involved, construed

the following language to be a warranty

:

''We hereby guaranty that the boiler in regular

practice, properly managed, shall evaporate ten

pounds of water from one pound of good coal at

212 Fahrenheit, which we guaranty to be a saving

of at least twenty per cent in fuel over any hori-

zontal tubular boiler."

The court held the last clause, "Which we guaranty

to be a saving of at least twenty percent in fuel over

any horizontal tubular boiler" was a definite war-

ranty, was legally binding and was not a mere expres-

sion of opinion or "puffing" on the part of the vendor.

The language of "guaranty" therein construed, pro-

vided no stronger inducement for purchase than de-

fendant's choice of language here, as both were de-

signed to effect their end, namely, sales. This case

clearly indicates the North Dakota Court's attitude

toward holding expressions of guaranty as warranties.
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GUARANTEE
If you don't agree that Rexall Anapac is better than any other

^^ Remedy, simply mail the unused portion and container together
^
h a signed letter stating why you found this product unsatisfactory,

^KexaliDrug Company, Dept. F, 8480 Beverly Blvd., Los Angeles 54,
Calif and we'll give you twice the original purchase price in return.
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II.

DID THE PLAINTirr OR HER MOTHER
RELY ON SAID WARRANTY?

Under cross-examination by counsel for the defend-

ant, Rexall Company, Mrs. John Nihill testified that

she picked up Exhibit 7 in the Kensal Rexall Drug

Store, and that she relied upon Cara Nome products

as being safe and good products, and that she had

seen them advertised in various periodicals before that

time (R. 431). Mrs. Nihill testified that she saved both

guarantees. Exhibits 7 and 28 (R. 434-436). Further,

under cross-examination by the attorney for the de-

fendant, Rexall Company, Mrs. Nihill testified that

she read the ads in the ''Farm Journal"; that they

said, in effect, ''Rexall Drugs stands behind all its

products", and that she relied upon that warranty

(R. 443).

Lastly, on the instruction sheet itself contained

within the permanent wave kit, is the flat statement,

"safer". This is not only a warranty of safeness, but

is in the comparative form implying that it is safer

than any other product.

III.

IS THERE NECESSITY FOR PRIVITY IN BREACH OF AN EX-
PRESS WARRANTY BETWEEN MANUFACTURER OR DIS-

TRIBUTOR AND THE CONSUMER IN COSMETICS CONTAIN-
ING CHEMICALS APPLIED TO THE HUMAN BODY?

Lack of privity of contract does not bar an action

for breach of an express warranty made to induce
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purchase or other forms of reliance upon it. Adver-

tisements, in any event, are taken into consideration

in deciding the existence of a warranty. King v. Ohio

Valley Termanix Co., (Ky. 1948) 214 S.W. 2d 993;

Turner v. Central Airway Company, (Mo. 1945) 186

S.W. 2d 603.

Probably the leading case is Baxter v. Ford Motor

Company (Wash. 1932) 35 P. 2d 1090. In that case

the manufacturer was held strictly liable for inac-

curate advertising, reliance upon which ultimately led

to the purchaser's injuries.

A most recent case is a very similar cosmetics case,

Rogers v. Toni Home Permanent Company (Ohio,

1958) 147 N.E. 2d 612. The court said:

''Today many manufacturers of merchandise, in-

cluding the defendant herein, make extensive use

of newspapers, periodicals, signboards, radio and
television to advertise their products. The worth,

quality and benefits of these products are de-

scribed in glowing terms and in considerable de-

tail, and the appeal is almost universally directed

to the ultimate consumer. Many of these manu-
factured articles are shipped out in sealed con-

tainers by the manufacturer, and the retailers

who dispense them to the ultimate consumers are

but conduits or outlets through which the manu-
facturer distributes his goods. The consuming
public ordinarily relies exclusively on the repre-

sentations of the manufacturer in his advertise-

ments. What sensible or sound reason then exists

as to why, when the goods purchased by the ulti-

mate consumer on the strength of the advertise-

ments aimed squarely at him do not possess their
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described qualities and goodness and cause him
harm, he should not be permitted to move against

the manufacturer to recoup his loss. In our minds

no good or valid reason exists for denying him
that right. Surely under modern merchandising

practices the manufacturer owes a very real obli-

gation toward those who consume or use his prod-

ucts. The warranties made by the manufacturer

in his advertisements and by the labels on his

products are inducements to the ultimate con-

sumers, and the manufacturer ought to be held to

strict accountability to any consumer who buys

the product in reliance on such representations

and later suffers injury because the product

proves to be defective or deleterious."

The only dissent in that case is as to whether or not

this same principle should be applied to breach of im-

plied warranties. The principle has now become set-

tled that the manufacturer is liable to the ultimate

consumer for breach of express warranty, said war-

ranty being given either through the use of public ad-

vertising or the issuance of guarantees.

In Free v. Sluss (Cal. 1948) 197 P. 2d 854, 856, the

plaintiff retailer had bought from a wholesaler soap

sealed by defendant manufacturer with a printed

guarantee of quality and of refund of purchase price

by the dealer in the event of dissatisfaction. The man-

ufacturer was held liable for plaintiff's financial loss

on unmerchantability. The court said:

''As to the manufacturer, we have concluded that

the guarantee of quality printed on each package

of soap reached beyond the dealers to persons in
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the positions of plaintiffs. It establishes the man-

ufacturer's knowledge and intention that the

goods should move through the usual channels of

trade and was a representation addressed to those

who deal in its product. It was under no obliga-

tion to make the guarantee, but having made it, it

does not lie in its mouth to repudiate it when the

condition of complete unsuitability for the market

brings the guarantee into play."

It is to be particularly noted that all jurisdictions,

without the necessity of citations, are uniform in hold-

ing no necessity for privity of contract between manu-

facturers and consumers or distributors and consum-

ers, on either express or implied warranties in food

and drug cases, as is so ably pointed out in Rogers v.

Toni Home Permanent Company, supra. Is there any

logical or just reason for any distinction between those

products which are consumed within the human body

causing harm, and those products which are applied to

the outside of the human body and cause harm?

CONCLUSION.

It is respectfully submitted that the verdict should

be in all things sustained against the manufacturer de-

fendant, Arnold L. Lewis, doing business as Studio

Cosmetics Company, upon the grounds and for the

reasons that there was adequate showing of negligence

in the product sold and purchased, and that further,

the case was properly submitted to the jury upon the

doctrine of res ipsa loquitur; that the verdict of the
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jury should be sustained against the defendant, Rexall

Drug Company, upon the grounds and for the reason

that their advertising and written guarantees consti-

tute an express warranty which was relied upon by

the minor plaintiff and her mother.

Dated, Fargo, North Dakota,

July 27, 1959.

Respectfully submitted,

Lanier, Lanier & Knox,

By P. W. Lanier, Jr.

A member of the firm

Attorneys for Appellee,

Sandra Mae NiMH




